The Future of Irish Funds is Greener:
European Union Action Plan on
Sustainable Finance & Asset
Management

Key Proposals
• EU unified “green” classification system
• Disclosure requirements around 			
sustainability risks

The EU Action Plan on Sustainable Finance
(the “Action Plan”), is an ambitious package
of measures aimed at directing private sector
finance towards the mitigation of climate change
and other environmental threats. This briefing
outlines the key elements of the Action Plan for
asset managers. These measures will impact all
UCITS management companies (including selfmanaged investment companies), AIFMs and
MiFID-authorised investment firms, whether or not
they label their products “green” and those holding
financial products out to be sustainable will be
subject to additional requirements.

−− website disclosures on relevant 		
		policies
−− “pre-contractual disclosures” – UCITS
			 and AIF prospectus updates
−− remuneration policy updates
• Integration of sustainability risks and 		
factors
−− amendments to UCITS, AIFMD and 		
		 MiFID rules
While the texts of the core legislative initiatives
and amendments proposed under the Action
Plan remain in draft, significant progress has been
made, in particular with respect to the Disclosures
and Benchmarks Regulations (as examined below)
which are expected to enter into force during or
just after the summer. It is therefore advisable
for UCITS management companies, AIFMs and
MiFID-authorised investment firms to familiarise
themselves with relevant requirements as early as
possible.

The Action Plan at a glance
Published in May 2018, the Action Plan includes
three core legislative proposals and other initiatives,
including proposals to amend the UCITS, AIFMD
and MiFID frameworks to ensure the integration of
sustainability risks and other sustainability factors
into existing rules (relating to risk management,
organisational requirements, operating conditions
and target market assessments) applicable to
entities authorised under these regimes.

This publication is intended only as a general guide and not as a detailed legal analysis. It should not be used as a substitute for professional advice based on the facts of a particular case.
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1.
Regulation creating
“green” classification system
for economic activities
(“Taxonomy Regulation”)

2.

5.

Regulation on disclosures
relating to sustainable
investments and
sustainability risks
(”Disclosures Regulation”)

Better advice to clients
on sustainability

Action Plan
Key Elements

4.

3.
New low-carbon benchmark
indices (via amendment to
Benchmarks Regulation)

Integration of sustainability
in risk management,
organisational requirements,
operating conditions and
target market assessments

1. Regulation on the establishment of
a framework to facilitate sustainable
investment – “Taxonomy Regulation”

Sustainability Criteria
In order to be considered “environmentally
sustainable” an economic activity will be required
to meet the following criteria:

The Taxonomy Regulation aims to lay the foundation
for a unified EU “green” classification system
of economic activities. In order to establish the
extent to which an investment can be considered
environmentally sustainable, the Taxonomy
Regulation will aim first to determine, through
the creation of this harmonised classification
system, the degree of environmental impact
and sustainability of the economic activities
underpinning the investment.
This is posited as a first and essential step in the
effort to channel investments into sustainable
activities. The taxonomy is intended to ensure a
level playing field and the prevention of market
fragmentation. It is expected to provide clarity
for market actors and investors alike (and in turn
create trust in the concept of sustainable finance)
and to protect investors from “green-washing”
(i.e. from the promotion of financial products as
environmentally sustainable, when they are, in
fact, not).

→→ it must “contribute substantially” (as 		
described in detail in the draft legislation) to
one or more of the following six objectives
and must not “significantly harm” (again, as
detailed in the draft legislation) any of them:
(1) climate change mitigation
(2) climate change adaptation
(3) sustainable use and protection of water
and marine resources
(4) transition to a circular economy,
including waste prevention and recycling
and increasing the uptake of secondary raw
materials
(5) pollution prevention and control
(6) protection of biodiversity and healthy
ecosystems, and restoration of degraded
ecosystems
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ii. the FMP discloses, in the manner required
by the legislation, that the product in
question does not pursue sustainability
objectives and that the product is at an
increased risk of supporting economic
activities that are not considered 		
sustainable under the Taxonomy 		
Regulation.

→→ it must comply with technical screening
criteria to be published by the Commission
in respect of each of these objectives by way
of delegated acts; and
→→ it must be carried out in compliance with
prescribed minimum safeguards (including
various, specified human rights-related
standards).

The Taxonomy Regulation will be used by Member
States and the EU in setting out any sustainability
requirements to be met by FMPs in respect
of financial products or corporate bonds that
are marketed within the EU as environmentally
sustainable.

Scope
Broadly speaking (and as considered in greater
detail below) financial products will fall under one of
three categories for the purposes of the Taxonomy
Regulation: financial products (i) marketed as
sustainable; (ii) not marketed as sustainable but
having a neutral sustainability impact; or (iii) not
marketed as sustainable but with the potential to
have a negative sustainability impact.

Requirements
FMPs will be required to publish “the relevant
information allowing them to establish whether
the [financial products or corporate bonds] they
offer qualify as environmentally sustainable
investments pursuant to [the prescribed
sustainability criteria set out above]”. Where the
relevant national competent authority (“NCA”) or
European Supervisory Authority (“ESA”) disagrees
with the information reported, the FMP will be
required to review and correct same.

The Regulation will apply to “financial market
participants” (“FMPs”), including AIFMs, UCITS
management companies and investment firms
providing portfolio management, which offer
within the EU:
1.

prescribed financial products (including
UCITS and AIFs) “as environmentally 		
sustainable investments or as investments
having similar characteristics”; and

The information required to comply with this
requirement will be prescribed via delegated acts
by the Commission in due course and will enable
investors to identify:

2. “other financial products” (meaning the
same categories of financial products as
referred to at (1.) above but which are not
marketed as environmentally sustainable
investments or as investments having similar
characteristics) unless:
i.

i.

the percentage of holdings in different
companies carrying out environmentally
sustainable economic activities; and

ii. the share of the relevant investment
which funds environmentally sustainable
economic activities as a percentage of all
economic activities.

they can prove that the economic 		
activities funded by those products
do not have any significant sustainability
impact according to the Commission’s
technical screening criteria and this is
disclosed by the FMP in the manner
required by the legislation; or
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The sustainability criteria are to be applied “in a
proportionate manner…and taking into account
the nature, scale and complexity of the financial
market participant…by means of simplified
provisions for small and non-complex entities”
and the Commission will in due course adopt a
delegated act specifying the detail to define small
and non-complex FMPs.

with their technical screening criteria and thus be
considered environmentally sustainable activities.
The first delegated act will be on a climate taxonomy.
To assist the Commission in its preparation of the
delegated act it has set up a Technical Expert
Group (TEG) on sustainable finance which will
provide advice to the Commission by end June
2019 (with a possible extension until December
2019) on a list of economic activities delivering
substantially on climate change mitigation and
adaptation objectives.

FMPs will be prohibited from offering financial
products
as
environmentally
sustainable
investments (or as investments having similar
characteristics) if those products do not qualify
as environmentally sustainable in line with the
prescribed sustainability criteria.

Timing
Current Status

Estimated dates of
entry into force and
application

TAXONOMY REGULATION
Legislative
proposal
adopted by EU Parliament
on 28 March 2019. Awaiting
Council to adopt position.
While the draft legislation
was
expected
to
be
progressed
by
Council
in April there have been
delays due to issues raised
by Member States which
principally relate to the
scope of the legislation.
Currently the Romanian
presidency of the Council is
seeking progress ahead of
the completion of its term
on 30 June 2019.

Entry into force: 20 days
following its publication
in the Official Journal
which is anticipated in
Q3/4 2019.
Application:
Staged
application by reference
to the classification of six
environmental objectives,
commencing 1 July 2020
and ending 31 December
2022.
However, can
only apply after the
adoption of the delegated
acts establishing the
technical criteria for each
environmental objective.

COMMISSION
DELEGATED ACTS

Adoption
of
each
delegated act: six months
prior to the application
date of the environmental
objective provisions to
which it relates.

Supervisory Approach
The ESAs will be responsible for monitoring the
market for financial products falling within the
ambit of the Taxonomy Regulation, which are
marketed, distributed or sold in the EU while each
NCA must monitor those marketed, distributed or
sold in or from their own Member State. Where
there is a breach of the Taxonomy Regulation by
a relevant entity, the relevant ESA may (having
notified the relevant NCA) temporarily prohibit
or restrict their marketing, distribution or sale of
relevant financial products in the EU.
Provision is also made for notification by an FMP
of economic activities considered by them to
be environmentally sustainable but for which
no technical screening criteria exists to the
Commission for consideration.

As described above.

Commission Delegated Acts
The proposed Taxonomy Regulation provides the
framework for the subsequent development of the
taxonomy through delegated acts. These delegated
acts will specify which economic activities can be
considered as contributing substantially to one of
the six specified environmental objectives in line
4

The first delegated act
on a climate taxonomy
is to be adopted by 31
December 2019 to ensure
its entry into application
on 1 July 2020, the
date of application of
the provisions on the
environmental objectives
of
climate
change
mitigation and adaptation
under
the
Taxonomy
Regulation.

2. Proposed Regulation on disclosures
relating to sustainable investments and
sustainability risks (the “Disclosures
Regulation”)

ii. investments in an economic activity that
		contribute to a social objective, and in
		particular investments that contribute
		to tackling inequality, that foster social
		cohesion, social integration and labour
		relations, or investments in human capital
		or economically or socially disadvantaged
		communities;

The Disclosures Regulation, along with other
measures, is intended to ensure that FMPs and
“financial advisers” (as that term is defined)
systematically consider and integrate sustainability
risks and consider adverse sustainability impacts
in their processes and that investors are provided
with sustainability-related information on the
financial products they offer or advise on.

		
provided

that the investments do not
		significantly harm any of those objectives
		and the investee companies follow good
		governance practices, in particular with
		respect to sound management structures,
		employee relations, remuneration of
		relevant staff and tax compliance.

Scope
The Disclosures Regulation will apply to all FMPs,
again including UCITS management companies,
AIFMs and investment firms providing portfolio
management, with the heaviest disclosure burden
falling to be met by those offering “green” financial
products. “Financial advisers”, including UCITS
management companies, AIFMs and investment
firms which provide investment advice, also fall
within the scope of this legislation.

‘sustainability risk’, means an environmental,
social or governance event or condition that, if
it occurs, could cause an actual or a potential
material negative impact on the value of the
investment arising from an adverse sustainability
impact.
‘sustainability factors’, means environmental,
social and employee matters, respect for human
rights, anti-corruption and bribery matters.

Key Definitions:
‘sustainable investments’, means any of the
following or a combination of any of the following:

Requirements
Requirements applicable to all Financial Market
Participants and Financial Advisers

i. investments in an economic activity
that contribute to an environmental
objective, such as measured by 		
key resource efficiency indicators 		
on the use of energy, renewable 		
energy, raw materials, water and land, on
the production of waste, and greenhouse
gas emissions, and on the impact on
biodiversity and the circular economy;

All FMPs, irrespective of whether they hold their
financial products out as “green” and all financial
advisers must:
→→ publish information on their policies on
the integration of sustainability risks in
their investment decision-making process
(FMPs)/their investment or insurance 		
advice (financial advisers) on their websites;
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→→ include information in their remuneration
policies on how their remuneration 		
policies are consistent with the integration
of sustainability risks – this information also
to be published on their websites; and

ii. where consideration is not given to the
adverse impacts of investment decisions
on sustainability factors, clear reasons
for this (and, where relevant, information
as to whether and when they intend to do
so).

→→ provide “pre-contractual disclosures” to
investors (to be included, in the case of
UCITS and AIFs, in their prospectuses)
relating to the integration of sustainability
risks, addressing:

Likewise, financial advisers will be required to
publish and maintain on their websites either
information as to whether (taking account of
their size, the nature and scale of their activities
and the types of financial products they advise
on) they consider in their investment advice or
insurance advice the principal adverse impacts on
sustainability factors or information as to why they
do not consider adverse impacts of investment
decisions on sustainability factors in that advice,
including, where relevant, whether and when they
intend to do so.

i. the manner in which sustainability 		
risks are integrated into the investment
decisions of FMPs/the investment or
insurance advice provided by financial
advisers; and
ii. the result of the assessment of the likely
impacts of sustainability risks on the
returns of the relevant financial 		
products; and

Requirements applicable to Financial Market
Participants in respect of “green” financial
products only

where sustainability risks are deemed not to be
relevant, these disclosures must include a clear
and concise explanation of why this is considered
to be the case.

Enhanced disclosure requirements apply where
either the financial product offered by the FMP (i)
is presented as promoting environmental or social
characteristics; (ii) has as its objective “sustainable
investments” (as defined); or (iii) has as its objective
the reduction of carbon emissions. To this end the
draft legislation includes prescribed:

Additionally, FMPs will be required to publish and
maintain on their websites either:
i.

where they do consider the adverse
impacts of investment decisions on
sustainability factors a statement 		
(including prescribed information) on the
due diligence policies applied with
respect to these principal adverse 		
impacts, taking account of their 		
size, nature and the scale of their 		
activities and the types of their 		
financial products; or

→→ pre-contractual disclosures;
→→ information to be maintained in a prominent,
easily accessible area of the website of the
relevant FMPs; and
→→ information to be published in periodic
reports.
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3. Proposed regulation amending the
Benchmarks Regulation

Timing
Current Status

Council
amendments
referred on 2 May 2019 to
Parliament for review at
next session scheduled
for 2 July 2019. If adopted
by Parliament may be
finalised and signed into
law.

Estimated dates of
entry into force and
application

The proposed amendments to the Benchmarks
Regulation will create a new category of benchmarks
“decarbonised”
comprising
low-carbon
or
versions of standard indices and positive carbon
impact benchmarks. Benchmarks providers will
be required to disclose how their methodology
takes into account environmental, social and
governance (“ESG”) factors. However, the ESG
disclosure requirements will not apply solely to
these new benchmarks. All benchmarks, except
for interest rate and currency benchmarks should,
as of 31 December 2021, include information as
to the degree to which they align with the Paris
Agreement.

Entry into force: 20 days
following its publication in
the Official Journal which
is anticipated in Q3/4
2019.
Application: 15 months
after its publication in
the Official Journal with a
delay of 1 year in respect
of annual report disclosure
provisions.

ESA
joint
Technical Entry into force: 12
Standards to be provided months following the
on:
publication
of
the
Disclosures Regulation in
• public disclosure of
the Official Journal.
‘principal adverse
impacts’ of investment Application:
decisions on
Upon publication, subject
sustainability;
to the inclusion of any
transitional arrangements.

Timing

• sustainable product
specific disclosures;
and
• marketing sustainable
investments.

Current Status

Estimated dates of entry
into force and application

Council
amendments
referred on 2 May 2019 to
Parliament for review at
next session scheduled
for 2 July 2019. If adopted
by Parliament may be
finalised and signed into
law.

Entry into force: The day
following publication in
the Official Journal which is
anticipated in Q3/4 2019.
Application: 30 April 2020
in respect of benchmark
administrators
providing
newly created EU Climate
Transition or EU Parisaligned benchmarks.
31
December 2021 for all other
benchmark administrators.

4. Integration of Sustainability Risks and
Factors
Related to the requirements of the Disclosures
Regulation is the Commission’s intention to clarify
through amendments to existing legislation
under the UCITS, AIFMD and MiFID regimes, how
asset managers, investment advisors and others
should integrate sustainability risks and, where
relevant, other sustainability factors in the areas of
organisational requirements, operating conditions,
risk management and target market assessment.
7

Accordingly, the Commission requested technical
advice from ESMA on these proposals which was
published on 30 April 2019 following a public
consultation.

is not, therefore, being recommended to the
Commission.
Operating Conditions
Conflicts of interest

ESMA Technical Advice regarding integration
of sustainability risks and factors in the UCITS
Directive and AIFMD

A new recital is proposed to be included in the
relevant delegated legislation providing that when
identifying the types of conflicts of interest whose
existence may damage the interests of a UCITS/an
AIF or its investors, management companies and
self-managed UCITS investment companies/AIFMs
should include those that may arise in relation to
the integration of sustainability risks.

ESMA has proposed a principles-based approach
and has confirmed that the proportionality principle
should apply to the proposed new rules, which
are summarised below. ESMA advises that various
definitions contained in the Disclosures Regulation
should be cross-referred to in the amending
legislation and recommends that the application
dates of the proposed amendments and relevant
provisions of the Disclosures Regulation be aligned.

Examples of these conflicts of interest are provided,
including conflicts arising from remuneration or
personal transactions of relevant staff as well as
any sources of conflicts that could give rise to
greenwashing, misselling, misrepresentation of
investment strategies or churning.

Organisational Requirements
UCITS management companies (including selfmanaged investment companies) and AIFMs will
be required to:

It is also specified that consideration should be
given to conflicting interests between funds with
different investment strategies managed by the
same UCITS management company/AIFM as well
as situations where there are other businessrelationships with investee companies, conflicting
group interests, investments in entities with close
links or similar circumstances.

→→ take into account sustainability risks when
complying with existing prescribed general
organisational requirements;
→→ take into account the necessary resources
and expertise for the effective integration
of sustainability risks for the purposes 		
of meeting existing resource-related 		
requirements prescribed by the relevant
legislation; and

Due diligence requirements
UCITS management companies and AIFMs will
be required to take into account sustainability
risks and, where applicable, the principal adverse
impact of investment decisions on sustainability
factors when complying with existing due
diligence requirements in relation to investments.
Where applicable, they will be required to develop
engagement strategies including for the exercise
of voting rights, where available, with a view to
reducing the principal adverse impact of investee
companies on sustainability factors.

→→ ensure senior management is responsible
for the integration of sustainability risks.
ESMA has advised, however, that an initial proposal
to require the designation of a “qualified person”
responsible for the integration of sustainability
risk and the consideration of adverse impacts of
investment decisions on sustainability factors
(where relevant) would be disproportionate and
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Risk Management

•

Sustainability will be added to the existing list of
material risks set out in the relevant legislation,
required to be managed through the establishment,
implementation and maintenance of an adequate
and documented risk management policy.
Timing

Timing

Proposed
Legislation

Current
Status

Estimated dates
of entry into force
and application

Delegated
Regulation
amending
existing UCITS
rules1

ESMA
technical
advice to the
Commission
published 30
April 2019.

Expected to align
with dates of
entry into force
and application
of the Disclosure
Regulations.

Delegated
Regulation
amending
AIFMD Level 2

ESMA
technical
advice to the
Commission
published 30
April 2019.

Expected to align
with dates of
entry into force
and application
of the Disclosure
Regulations.
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Amendments to Delegated Regulation (EU) 2017/565
(MiFID II – organisational requirements and
operating conditions)
Current Status

Estimated dates of entry
into force and application

ESMA technical advice Entry into force: 20 days
to
the
Commission following its publication in
published 30 April 2019. the Official Journal which is
anticipated in Q3/4 2019.
Application: 12 months after
its publication in the Official
Journal.

Amendments to Delegated Directive (EU) 2017/593
(MiFID II – Product Governance rules)

ESMA Technical Advice regarding integration of
sustainability risks and factors in MiFID II

Current Status
No draft amending legislation has been published
to date. The Commission will consider whether this
should be prepared in light of ESMA’s technical advice.
ESMA will, however, in the interim take its proposals
into account when updating its guidelines on product
governance during the course of 2019.

ESMA has further provided technical advice
containing proposed amendments to:
•

Delegated Directive (EU) 2017/593
in relation to product governance 		
requirements, providing for client ESG
preferences (where relevant) and ESG 		
characteristics of the relevant financial
instrument (where relevant) to be taken
into account as part of target market 		
assessments.

Delegated Regulation (EU) 2017/565 		
relating to organisational requirements as
they apply to investment firms, including
amendments requiring:

5. Proposals to ensure better advice to
clients on sustainability
Additional amendments have been proposed
to Delegated Regulation (EU) 2017/565 under
MiFID II (see status above) which would require
investment firms to ask their clients about their
ESG preferences and take them into account
when advising their clients, as part of the product
selection process and suitability assessments.

→→ the integration of ESG considerations
(where relevant) into the provision of
investment services to clients;
→→ the taking of sustainability risk into
account as part of risk management
requirements ;
→→ the identification of conflicts of interest
that may stem from the distribution of
sustainable investments (new recital); and
1 Commission Directive 2010/43/EU
2 Commission Delegated Regulation (EU) 231/2013
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