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Ireland’s Finance
(Tax Appeal) Bill
2015
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The Finance (Tax Appeal) Bill 2015 is intended to overhaul the tax
appeals process in lreland, and is likely to be signed into law by
the end of 2015. The background and main areas of note are

considered here.

Brian Duffy is Tax
Partner with Wil-
liam Fry Tax/
Taxand Ireland

I Introduction
T he Finance (Tax Appeal) Bill 2015 (the “Bill”)

was published last July following a commit-

ment made by Michael Noonan, the Minister
for Finance, in last year’s budget to review the tax ap-
peals process in Ireland and a pre-legislative scrutiny
process. The Bill overhauls the tax appeals process in
Ireland. Not only will practitioners and taxpayers
have to familiarize themselves with the new tax ap-
peals process, they will also have to understand how
the proposals that deal with the transition from the
old appeals process to the new appeals process impact
any existing tax litigation. The Bill was introduced by
Minister Noonan in Dail Eireann (the Irish Parlia-
ment) on October 1, 2015 and the Committee Stage
amendments were published on October 6, 2015. The
Bill has moved onto Report Stage and it is likely that
it will be signed into law towards the end of this year.

Il. Background

In January 2015, the author participated in the pre-
legislative scrutiny of the draft heads of the Finance
(Tax Appeals Commission) Bill (the “Draft Heads”).
This was the first time a tax practitioner was invited to
the process and the author (as well as representatives
from the Irish Tax Institute and the Consultative Com-
mittee of Accountancy Bodies—Ireland) gave evi-
dence before the Oireachtas Joint Committee on
Finance, Public Expenditure and Reform (the “Joint
Committee”) on the Draft Heads.

The Bill was published on July 16, 2015 and aims to
reform the functions and structure of the Office of

Appeal Commissioners which is responsible for the
hearing of “first tier” appeals by taxpayers against de-
cisions of Revenue. The Bill overhauls the tax appeals
process in Ireland and provides for the establishment
of a new body called the “Tax Appeals Commission”
(referred to in the Bill as the “Commission”). This new
body will, in due course, replace the Office of the
Appeal Commissioners; however, each member of the
Commission will still be known as an Appeal Commis-
sioner or Commissioner. Some of the measures being
introduced are new but others merely put on a statu-
tory footing what was already the practice and proce-
dure in the area.

A summary of all the new measures is beyond the
scope of this article but the main areas of note are dis-
cussed below.

I1l. Functions of Commission

The functions of the Commission are broader than

those that were held under the old system and reflect

some of the main changes being introduced. Some ex-

amples of the broader functions include:

= deciding whether or not to accept an appeal from
the outset—such a decision will be “final and con-
clusive,” i.e. not appealable (as opposed to the Rev-
enue Inspector first making a decision and the
taxpayer appealing the refusal to transmit the case
for an appeal).

= deciding the appropriate procedure to be adopted
concerning the adjudication of the appeal, i.e.
whether to make a determination from the papers
submitted by both parties or to have an oral hear-
ing.
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= providing and publishing written determinations
and preparing the case stated for the opinion of the
High Court.

The Bill states that the Commissioners must per-
form their functions in a manner which has regard to
concluding the appeals process as expeditiously as
possible. Contained in the Bill are, however, measures
designed to provide for the speedy resolution of dis-
putes. For example, Section 9 of the Bill allows for the
appointment of temporary Commissioners to be ap-
pointed from the Circuit Court to perform the func-
tions of a Commissioner where it is deemed necessary.

Where an appeal is accepted by a Commissioner he/
she may direct the parties to provide the following in-
formation:
= the statutory provisions being relied upon in rela-

tion to the matter under appeal;
= an outline of the relevant facts;
= the relevant case law; and/or
= a list of, and copies of, any written material that a

party intends to rely on or produce in the proceed-
ings.

This is the same information that must be provided
under the existing rules. The further information
which is now also required includes:

m whether a party wishes a hearing, or a specified part
of a hearing to be held in camera/private; and

m whether a party considers that a matter under
appeal is one that could be settled by way of an
agreement with the other party.

A Commissioner will now be permitted to adjudi-
cate an appeal without an oral hearing. Where the
Commissioner considers it appropriate he/she may
adjudicate the matter solely by means of any of the
following:

m the consideration of the notice of appeal or any
other written material provided;

= the holding of discussions with the parties; and

= any other means they consider appropriate.

In the event that the Commissioner adjudicates
without a hearing, he/she is obliged to notify the par-
ties. Within 21 days of receiving this notice either
party may notify that they wish to have an oral hear-
ing which obliges the Commissioner to adjudicate it
by way of an oral hearing. This is an important safe-
guard and means that the taxpayer will not be denied
the right to a full oral hearing of their appeal. The abil-
ity, however, to have matters determined without a
hearing should have a positive impact on any waiting
lists and improve the efficiency of the appeals process.

IV. Tax Appeal Hearings May be Held in Public or
Private

Under the current tax appeals process, hearings
before the Appeal Commissioners are held in private
in order to protect the privacy of the taxpayer. The
Draft Heads provided for tax appeals to be heard in
public subject to extremely limited exceptions on
grounds of public interest and security. In the author’s
submission before the Joint Committee, the author
stated that the introduction of the public hearing of
tax appeal cases would constitute a serious impedi-
ment to taxpayers appealing a tax matter on the basis
that in a very small jurisdiction such as Ireland, indi-

viduals and corporates wish to maintain privacy over
their tax affairs and finances.

Although the default position in the Bill is that all
hearings before the Commission will be held in
public, importantly the Bill permits the taxpayer to re-
quest a hearing (or aspects of it) to be held in private.
It is not necessary for the taxpayer to justify the need
for a private hearing. This is positive for taxpayers
wishing to keep personal and commercially sensitive
information private. Tax appeals involving overriding
issues of public order, national security, sensitive in-
formation, protection of a person’s right to respect for
his or her private or family life and the interests of jus-
tice will automatically be held in private.

V. Publication of Decisions

The Commissioner must determine the appeal as soon
as practicable after the completion of their adjudicat-
ing on the appeal. Appeal Commissioners are not cur-
rently obliged to publish their decisions. The Bill
requires publication of the determinations of the
Commission on the internet within 90 days of notifi-
cation of the determination. It also permits the Com-
missioner to provide copies of previous
determinations (redacted) that dealt with “common
orrelated issues” and (where the parties do not object)
determine the appeal without a hearing. Determina-
tion of hearings that were held in private will be pub-
lished in such a way that the identity of the taxpayer
will not be disclosed. The publication of decisions is
positive for taxpayers and should speed up the appeals
process and also help taxpayers make an informed de-
cision before embarking on tax litigation.

VI. Appeal to Circuit Court Abolished

Under the existing tax appeal process, a taxpayer who
is aggrieved by the determination of an Appeal Com-
missioner can appeal to the Circuit Court for a full re-
hearing of the case, or to the High Court by way of
case stated on a point of law. The Draft Heads pro-
posed the removal of the right of appeal to the Circuit
Court and the author made representations to the
Joint Committee that it should be retained. Unfortu-
nately the Bill only permits an appeal from the deter-
mination of the Commissioner by way of case stated
on a point of law to the High Court (and then after
that to the Court of Appeal). This is disappointing in
that it removes a fundamental safeguard to the tax-
payer. Giving the Commission the sole power to
decide factual issues without offering a taxpayer the
right to a rehearing of the case does raise constitu-
tional issues. The Irish Constitution stipulates that
justice must be administered by the courts and only
permits limited powers of a judicial nature to be given
to non-judicial bodies/tribunals. The Commission is
such a body. See the section below on transitional
measures where a rehearing in the Circuit Court may
be available for certain tax litigation commenced but
not concluded at the commencement of the new rules.
An appeal by way of case stated is a very specific form
of legal appeal, based solely on a point of law. The
grounds of appeal are to be restricted to situations
where the party considers that the Commissioner
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erred in making his/her determination concerning a
point of law and not in relation to the facts.

The responsibility for drafting the case stated is
with the Commissioner (who cannot delegate this
function but may have “regard to” the representations
of the parties on the content of the draft case stated).
Therefore, the taxpayer has no general right of appeal
against the decision of the Commission, which is un-
usual in the context of judicial or quasi-judicial pro-
ceedings. The costs associated with mounting High
Court proceedings (which can be significant) will have
to be taken into account by a taxpayer in deciding
whether to appeal a determination of a Commis-
sioner.

VII. Transition from Old System to New System

Practitioners and taxpayers will have to understand
how the proposals that deal with the transition from
the old appeals process to the new appeals process
impact any existing tax litigation. The transitional
provisions are the most complex contained in the Bill.
Depending on the stage of the process the tax litiga-
tion may be deemed to be taken under the new system
and/or move on to the next analogous stage in the pro-
cess.

Special transitional arrangements are required to
grandfather out any appeals against a Revenue In-
spector’s refusal to transmit an appeal which may
have been in being at the time of the commencement
of the new measures.

Under the old system, a taxpayer dissatisfied with,
for example, a notice of assessment to tax appealed
the assessment by notice in writing to the Inspector of
Taxes dealing with the matter. Under the new system
the taxpayer must now appeal by notice in writing to
the Commissioner.

Section 27 of the Bill is an extremely important sec-
tion, as it stipulates the conditions relating to the
manner in which appeals that have been made under
the old system are to transition to and be dealt with
under the new system. It refers to “steps” of the tax ap-
peals process. Steps include the making of an appeal,
the acceptance/refusal of an appeal, the holding of a
hearing and the determination of appeal. The general
rule for transitional appeals is that if an existing
appeal is in train, any remaining steps will be dealt
with under the new system. Section 27(4) of the Bill
sets out the main exceptions to the general rule, most
notably that the taxpayer can continue to avail of the
Circuit Court rehearing available under the old
system. It provides that where an appeal hearing has
commenced but is not yet completed before the com-
mencement of the new system and the Commissioner
has not as yet made a determination before the com-
mencement, the taxpayer is still entitled to an appeal
de nova to the Circuit Court within 10 days of the de-
termination of the Commissioner.

If the hearing of the appeal has not commenced at
the commencement of the new system, no appeal to
the Circuit Court is available.

Under the new system, where either party does not
object, there is no obligation on the Commissioner to
hold an oral hearing of the appeal and he/she may
make a determination of the appeal based on the
papers submitted by the parties.

Vill. Comments

The measures obliging Commissioners to publish
their determinations will certainly achieve the stated
aim of providing a tax appeal process that delivers en-
hanced transparency and increased certainty for tax-
payers.

Practitioners and taxpayers engaged in tax litiga-
tion at the commencement of the new system will
have to understand how the proposals that deal with
the transition from the old appeals process to the new
appeals process impact such existing tax litigation.

It is positive that “first tier” tax appeals can be held
in private at the request of the taxpayer but losing the
right to a full rehearing of the case in the Circuit Court
is a blow to taxpayers. It remains to be seen if the gov-
ernment will bow to political pressure and amend the
Bill to reintroduce the Circuit Court appeal route. The
new system will be inherently flawed if only the
wealthy can challenge determinations of the Commis-
sion. Indeed it will be interesting if the President
refers the Bill to the Council of State to consider the
constitutional aspects of vesting the Commission with
such judicial powers.

One of the main reasons propagated for the over-
haul of the tax appeals process was to streamline the
process and make it more cost and time-efficient;
there was a perception, in certain quarters, that tax
cases were taking too long to progress through the
system (for instance, the Department of Finance sub-
mitted to the Joint Committee that as at January 2015,
770 million euros in tax revenue was in question
where assessments had been raised but collection
could not proceed pending resolution of the disputed
issues). The author does not believe that the new ap-
peals system will succeed in speeding up the process
as, in the main, the same delays will be experienced
following the transition of tax cases from the Appeal
Commissioners into the court system proper (i.e. on
appeal to the High Court). Delays in the tax appeals
process will continue to be experienced until a dedi-
cated Tax Court is established at the level of the High
Court.

Brian Duffy is Tax Partner with William Fry Tax/Taxand Ireland
which is Ireland’s only independent (non-audit)
multi-disciplinary global tax practice. He has over 13 years’
experience advising clients in tax litigation and disputes, tax
structuring, inward investment, merger and acquisitions
transactions, real estate transactions and personal taxation.

He may be contacted by email at brian.duffy@williamfry.com or
brian.duffy@taxand.com.
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